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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,    ) 
      ) 
 Plaintiff-Respondent,  ) NO. 43156 
      ) 
v.      ) ADA COUNTY NO. CR 2004-1785 
      ) 
MAX GORRINGE,    )  
      ) APPELLANT’S BRIEF 
 Defendant-Appellant.  ) 
________________________________) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Max Gorringe pleaded guilty to felony possession of a controlled substance, and 
the district court withheld judgment and placed him on probation.  After Mr. Gorringe 
violated the terms of his probation, the district court revoked the withheld judgment, 
imposed a unified sentence of four years, with one year fixed, and placed Mr. Gorringe 
on probation.  Mr. Gorringe later violated the terms of his probation, and the district 
court revoked probation and executed the original sentence.  Mr. Gorringe subsequently 
filed an Idaho Criminal Rule 35 motion to correct an illegal sentence, which the district 
court denied.  On appeal, Mr. Gorringe asserts the district court erred when it denied his 
Rule 35 motion to correct an illegal sentence. 
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Statement of the Facts and Course of Proceedings 
 When Boise Police Department officers served a search warrant on a residence, 
Mr. Gorringe reportedly attempted to flee from a bedroom inside.  (Presentence 
Investigation Report (hereinafter, PSI), p.2.)  Inside the bedroom, officers reportedly 
found marijuana, packaging materials, two vials containing a small amount of cocaine, 
and other items.  (PSI, p.2.) 
 The State charged Mr. Gorringe with two counts of possession of a controlled 
substance, felony, in violation of Idaho Code § 37-2732(c), and one count of possession 
of drug paraphernalia, misdemeanor, in violation of I.C. § 37-2734A.  (R., pp.12-13, 26-
27.)   One possession of a controlled substance count was for marijuana, and the other 
was for cocaine.  (R., pp.13, 27.)  Pursuant to a plea agreement, Mr. Gorringe pleaded 
guilty to the marijuana count of felony possession of a controlled substance, and the 
other two charges were dismissed.  (R., pp.37-44, 53.)  The district court granted a 
withheld judgment and placed Mr. Gorringe on probation for a period of four years.  
(R., pp.53-58.) 
 About two years later, the State filed a Motion for Bench Warrant for Probation 
Violation, alleging Mr. Gorringe had violated the terms of his probation.  (R., pp.63-65.)   
Mr. Gorringe later admitted to violating his probation by committing the new crime of 
public intoxication, misdemeanor.  (R., pp.87-88; see R., p.64.)   The district court 
revoked the withheld judgment, imposed a unified sentence of four years, with one year 
fixed, and placed Mr. Gorringe on supervised probation for a period of four years.  
(R., pp.91-96.) 
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 Some ten months later, the State filed a Motion for Probation Violation (Agents 
Warrant), alleging Mr. Gorringe had violated the terms of his probation.  (R., pp.107-09.)  
The parties subsequently stipulated to dismiss the probation violation allegations from 
that motion, and to amend the terms of probation to include a mental health component.  
(R., pp.130-31.)  Mr. Gorringe then applied to participate in the Ada County Felony 
Mental Health Court Program.  (R., pp.132-33.)  Later, the district court issued an 
amended probation order.  (R., pp.138-43.)  The additional terms of probation in the 
amended probation order provided that the district court had no objection to 
Mr. Gorringe being supervised while on probation in Canyon County, and Mr. Gorringe 
would apply for and successfully complete the Canyon County Mental Health Court 
program, or obtain appropriate mental health treatment if not accepted.  (R., p.141.)  
The district court also issued an order dismissing the charge of probation violation.  
(R., pp.146-47.) 
 Almost two years later, the State filed another Motion for Bench Warrant for 
Probation Violation, alleging Mr. Gorringe had violated the terms of his probation.  
(R., pp.151-53.)  The State subsequently filed an Amended Motion for Probation 
Violation, a Second Amended Motion for Probation Violation, and a Third Amended 
Motion for Probation Violation, each containing additional alleged probation violations.  
(R., pp.168-70, 198-201, 218-21.)  Mr. Gorringe admitted to violating his probation by 
failing to report to his supervising officer, failing to pay the cost of supervision fee as 
ordered by the district court, using cocaine, failing to pay fines, fees, and/or costs as 
ordered by the district court, committing the new crime of attempted strangulation, 
failing to obtain permission from his supervising officer before leaving his assigned 
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district, and failing to obtain written permission from his supervising officer before 
changing residence.  (R., p.237; see R., pp.199-200.)  The district court revoked 
probation and executed the original unified sentence of four years, with one year fixed.  
(R., pp.238-40.)   
 Over three years later, Mr. Gorringe filed, pro se, a Motion for Correction or 
Reduction of Sentence, ICR 35.  (R., pp.247-49.)  Mr. Gorringe asserted, “I have been 
forced to serve over 10 yrs when the state maximum punishment allows for a total of 5 
yrs.”  (R., p.248.)  He asserted he was scheduled to complete his sentence over ten 
years after he was initially charged.  (R., p.248.)  Mr. Gorringe further asserted he 
believed the district court was without jurisdiction to execute the sentence seven years 
after he was first charged.  (See R., p.249.)   
 Mr. Gorringe also filed a motion for the appointment of counsel (R., pp.252-55), 
which the district court granted.  (R., pp.256-58.)  The district court denied 
Mr. Gorringe’s motion for a hearing.  (R., pp.250-51, 257.) 
 The district court then denied Mr. Gorringe’s Rule 35 motion in an Order Denying 
Motion for Correction of Sentence.  (R., pp.259-61.)  The district court treated 
Mr. Gorringe’s Rule 35 motion as a motion to correct an illegal sentence under Idaho 
Criminal Rule 35(a).  (See R., p.260.)  The district court determined Mr. Gorringe’s 
“sentence is not illegal from the face of the record.  The maximum sentence under 
Idaho Code §37-2732(e) is five (5) years; Defendant received an aggregate term of four 
(4) years.”  (R., p.260.)  Thus, the district court denied the Rule 35 motion.  (R., p.260.) 
 Mr. Gorringe filed, pro se, a Notice of Appeal timely from the district court’s order 
denying his Rule 35 motion.  (R., pp.263-66.) 
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ISSUE 
Did the district court err when it denied Mr. Gorringe’s Idaho Criminal Rule 35 motion to 
correct an illegal sentence? 
 
 
ARGUMENT 
The District Court Erred When It Denied Mr. Gorringe’s Idaho Criminal Rule 35 Motion 
To Correct An Illegal Sentence 
 
 Mr. Gorringe asserts the district court erred when it denied his Rule 35 motion to 
correct an illegal sentence.  He asserts his sentence is illegal, because he has 
effectively served more than the five years allowed by the relevant statute.   
 Generally, whether a sentence is illegal is a question of law, over which appellate 
courts exercise free review.  State v. Clements, 148 Idaho 82, 84 (2009).   
Idaho Criminal Rule 35 provides that “[t]he court may correct a sentence that is 
illegal from the face of the record at any time.”  I.C.R. 35(a).  As the Idaho Supreme 
Court has held, sentences that are illegal from the face of the record are “those 
sentences that do not involve significant questions of fact nor an evidentiary hearing to 
determine their illegality.”  Clements, 148 Idaho at 87.   The Idaho Court of Appeals has 
held that “[a] sentence is ‘illegal’ within the meaning of Rule 35 only if it is in excess of 
statutory limits or otherwise contrary to applicable law.”  State v. Peterson, 148 Idaho 
610, 613 (Ct. App. 2010).   
The maximum penalty for felony possession of marijuana is five years 
imprisonment.  I.C. § 37-2732(c) & (e).  The district court imposed upon Mr. Gorringe a 
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unified sentence of four years, with one year fixed (R., pp.138-39), and later executed 
that sentence.  (R., pp.238-39.) 
Mindful of the above authorities, Mr. Gorringe asserts the district court erred 
when it denied his motion to correct an illegal sentence, because he has effectively 
served more than five years.  As Mr. Gorringe asserted in his Rule 35 motion (see 
R., p.248), he first received the charges in November 2004, and was scheduled to 
complete his sentence in late December 2014, over ten years later.  But see I.C. § 19-
2603 (providing that, if a person has been found to have violated probation, “[t]he time 
such person shall have been at large under such suspended sentence shall not be 
counted as a part of the term of his sentence”). 
Because Mr. Gorringe has effectively served more than five years, his sentence 
is illegal.  (See R., p.248.)  Thus, the district court erred when it denied Mr. Gorringe’s 
motion to correct an illegal sentence. 
 
CONCLUSION 
 For the above reasons, Mr. Gorringe respectfully requests this Court reverse the 
district court’s denial of his Rule 35 motion to correct an illegal sentence and remand 
the case to the district court for further proceedings. 
 DATED this 24th day of September, 2015. 
 
      ___________/s/______________ 
      BEN P. MCGREEVY 
      Deputy State Appellate Public Defender 
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